[image: ]

This action was brought by the executors of B. H. Wisdom, deceased, to recover of appellant bank $3,140 paid by them on a note for $5,000, dated August 22, 1896, and due on demand against their testate, B. H. Wisdom, deceased, who died April 16, 1897. NOTE: $5,000 in 1897 would be equivalent to $136,382.83 in 2015 dollars.

Since making this payment, ‘the appellees have learned that said note is a forgery, it is not the act and deed of said decedent, and is and was without consideration, which facts the appellees set up in their petition.

The appellant denies the allegations ot the petition, and by amended answer and counterclaim seek to recover oi’ appellees the balance due on said note, which it alleges was executed by the decedent, B. H. Wisdom, with his own hand.

On the trial, the jury returned a verdict for the plaintiffs and from this verdict and judgment the defendant appeals.

The evidence shows that the note was executed on August 22, 1896, which was Saturday, and on Monday, the 24th, it was discounted in the bank and duly entered on the books of -the bank.
The books show that it was entered upon the discount book in the handwriting of M. G. Cope, and on the ledger in the handwriting of J. W. McKnight, bookkeeper.

That the decedent was in the habit of going into the bank daily and kept his box there, containing his papers, also a table at which he wrote, and was an intimate friend of M. G. Cope; that on the day this note was discounted in the bank, $5,000 of currency or of cash items in the drawer of the bank was taken out of the bank. Who got it, the officers of the bank, with the exception of M. G. Cope, have no knowledge. He stated, however, to the executors (appellees) so they testify, that he paid B. H. Wisdom the $5,000 in currency over the bank counter on the 24th day of August, 1896.
To establish the plea of non est factum, the appellees main1y rely upon the forgeries committed by M. G. Cope in November and December, 1896, some three or four months after the execution of the note and a tew weeks after the death of Wisdom, he having died October 28, 1896.

On the day of the trial the court admitted the testimony of Parker, Eastwood, Hughes, Flournoy, Rudy, Hayes and Chowning, who testified that they had, never seen B. H. Wisdom write and were in no way acquainted with his handwriting, to go to the jury on the genuineness of the signature to the note from comparison only; also admitted Wisdom’s bank check book and check stub book; also testimony as to M. G. Cope having committed forgeries subsequent to the note in controversy. Cope was not a party to the suit, not a witness in the case and no pleading as to any forgery by Cope.

OPINION OF THE COURT BY JUDGE HOBSON—AFFIRMING.
B. H. Wisdom died on October 28, 1896, and appellees qualified as his executors. He left a large estate. In November, 1896, the appellant, the First National Bank of Paducah, presented to the executors a note dated August 22, 1896, due on demand, for $5,000, and purporting to be executed to it by the testator. Appellee, on February 9, 1897, paid appellant on the note $3,140; but after this refused to pay the balance, and instituted this action to recover of appellant the amount they had paid, alleging that the note was a forgery, and without consideration. The bank, by its answer, denied that the note was a forgery, and alleged that it was executed to it by the testator, who signed it with his own hand, and delivered it to the bank for the sum of $5,000 loaned at the time to him by it. A reply was filed denying these allegations, and on trial before a jury a verdict was returned in favor of the executors for the amount they had paid. Judgment was entered upon this verdict, and the bank appeals.

At the date of the note M. G. Cope was president of the bank; T. A. Baker was cashier. Baker knew nothing of the execution of the note. The teller knew nothing about it. The only officer of the bank who professed to First National Bank of Paducah v. Wisdom's Executors. knew anything about it was Cope, the president.

 The note was entered in his handwriting on the discount book of the bank, and he stated to the executors, when demand was made of the payment of the note, that the bank paid Wisdom $5,000 in currency, which it loaned him on the note on August 24th. The date of the note, August 22d, was Saturday, and the entry on the discount book was in Cope's handwriting on Monday, the 24th. It appears from an examination of the bank books by experts, who compared the deposits and checks paid on the 24th, that $5,000 in money was not paid to any one on that day; but it also appeared that what is called a “cash item” for this amount was taken out on that day, that is to say, the money had previously been withdrawn, and a cash ticket or paper of some description had been carried in place of it. At the time of the transaction Wisdom had something over $3,000 on deposit with the bank, and more than twice as much on deposit with another bank in New York. Shortly before the suit was filed, and after the $3,140 had been paid, Cope, the president of the bank, absconded from Paducah, a confessed forger and defaulter. The signature to the note in contest was proved by a number of witnesses not to be the signature of the testator. There were as many or more witnesses, however, with equal opportunities for judging, who testified that they thought it was his signature. The note was never presented to the testator, although he was daily about the bank until shortly before his death. The $5,000 was not credited to him on his account with the bank, and there was no showing that he had used it in any way. On the contrary, the jury were warranted in concluding, from the proof as to the careful business habits of the testator, that he had not received in person this money. 

[bookmark: _GoBack]For some time before the date of the note Cope's habits had been bad. He had been speculating in cotton, and, perhaps, in corn, and had sustained heavy losses. There was some proof tending to show that the testator, who was an intimate friend of Cope's, had been concerned with him at one time in some of these speculations, although the date and extent to which he was interested are very uncertain. The original note, and a number of other signatures of the testator, admitted to be genuine, which were used on the trial, have been filed with the transcript, and from an examination of the signature, and all the evidence, we reach the conclusion that the verdict of the jury should not be disturbed on the facts, if the case was properly submitted to them. It is earnestly insisted for appellant that there were grave errors in the admission of evidence on behalf of appellees. The court permitted T. E. Boswell to testify, in effect, as follows: “In the latter part of August, before Mr. Wisdom's death, while Cope was president of the First National Bank, he stated he had a note for $10,000.00 signed by Mr. Wisdom. I did not see the note. I did not see the figures, nor the signature, but he showed me a paper, and said it was a note amounting to ten thousand dollars of Mr. Wisdom. He stated to me that he had a note of Mr. Wisdom for ten thousand dollars. R. F. Allen and myself were on a note we had given for $5,000.00, and we wanted him to fix it up, and he had a note in his pocket, and he said he thought in a few weeks he could fix it up; that he had Mr. Wisdom's note for ten thousand dollars.” On cross-examination, the witness stated: "“He said he was going to buy some corn, and Wisdom was going into the deal with him. This occurred on the street, as he was coming from home.

He afterwards told me he did not get the money on the note, and they did not go into the deal.” R. M. Chowning testified as follows: “I am cashier of the First National Bank of Fulton. I visited Mr. Cope about September 19, 1896, and remained all night at his house. [He asked me when the bank examiner, Mr. Escott, would probably be around again, to which I replied that I did not know, but that he would perhaps be here before very long. He said he was all right in the bank; that he only had a demand note for $2,500.00 in the cash drawer, which he could arrange very easily if necessary;] whereupon he drew from his pocket a note for $5,000.00, payable twelve months after date, to the order of M. G. Cope, and signed by B. H. Wisdom. [Said he told the old gentleman that he was in hard luck, and might need it, and Mr. Wisdom gave him that note.] The body of the note was the handwriting of Mr. Cope. I think it was dated, but do not remember the date.” The court excluded the words inclosed in brackets, but admitted the remainder. The court also permitted the petition in the case of appellant against the Fidelity & Deposit Company of Maryland, the surety of Cope in his official bond, to be read in evidence, which contained allegations to the effect that M. G. Cope, while president of the bank, embezzled $13,000 of the money of the bank in November, 1896; that on the 28th day of November, 1896, he fraudulently took from the bank $6,000; that, in order to conceal the embezzlement, he placed in the bank a forged note, purporting to be signed by R. A. Hays and W. J. Slayden for $6,000; that on or about the 12th of November, 1896, he embezzled the further sum of $7,000, and placed in the bank two other forged notes, for $3,500 each, one purporting to be signed by G. R. Allen, and the other by S. G. Griffith.”

It is said that the statements of appellant's petition in its action against the Fidelity & Deposit Company were competent as admissions of the party in interest. This is true if it was an admission of a relevant fact. But admissions of irrelevant facts, though made by a party himself, are no more competent than other proof of such facts. * It remains, therefore, to inquire whether the facts shown by the above evidence were relevant, and, as all the evidence seems governed by the same principles, it will be discussed together. The general rule is that, where the question is whether a certain person forged a particular instrument, proof is inadmissible that on another occasion he forged another paper, wholly disconnected with the one in controversy. 

The reason given in one case was that the plaintiff would not be prepared to show the genuineness of other writings, and in subsequent cases that such proof introduced a foreign and irrelevant matter, destroying the unity of the issue. On the other hand, where there is a connection between the transactions, they may be given in evidence. Thus in Knight v. Heath, 23 N. H., 410, the genuineness of a marriage certificate was in contest, and it was held competent to prove that a certificate purporting to be signed by a justice of the peace to the same effect, and written on the same piece of paper, was a forgery. The court said: “Where the object is to show the fraudulent character of a transaction or instrument, it is always competent to offer evidence of other transactions connected in point of time or other circumstances which may throw light upon the principal case, even though that connection is more remote than that between the two writings upon this paper. Thus, on a question respecting the fraudulent character of a deed obtained by an administrator from one of the heirs, evidence of fraud in relation to the property of another heir of the same estate was admitted. Lovell v. Briggs, 2 N. H., 218. So, to prove fraud in a conveyance, evidence that the debtor, about the same time, made other conveyances indicating fraudulent collusion, is admissible So, where there were circumstances creating suspicion that a note had been fraudulently altered, the alteration of other notes, drawn and indorsed by the same parties, to take up one for which the note in question had been given, was held admissible, as going to strengthen the suspicion. Rankin v. Blackwell, 2 Johns. Cas., 198; Snell v. Moses, 1 Johns., 99.” In Blalock v. Randall, 76 Ill., 224, the defendant had had the plaintiff arrested on a charge of forgery, and after his discharge he sued for damages. The defendant pleaded reasonable grounds to believe the plaintiff guilty of the offense. It was shown that the plaintiff had obtained from the defendant his signature to a note. The defendant testified that at the time the signature was obtained plaintiff pretended he was appointing him as agent for him in certain territory for the sale of a patent right; that he had signed his name four times to papers which plaintiff said were required for constituting the agency; that nothing was said about a note; that he did not know any of the papers was a note, but supposed them to be the agency papers, as plaintiff said they were. The plaintiff, however, testified that the defendant signed the note knowingly, and it was intended as a note. They were the only witnesses to the transaction. The defendant then offered to prove by several witnesses that about the same time, and in the same neighborhood, they had the same kind of transactions with the plaintiff, which resulted in pretended notes on them being obtained in the same manner. There was testimony that the defendant had certain blanks in his possession which were used in all his transactions in the same way. The trial court excluded the evidence, but on appeal it was held that the evidence should have been admitted. The court said: “We think this excluded testimony should have been admitted. This evidence of the fraudulent intention by plaintiff from other persons of notes by means of the same device, in the same neighborhood, near the same time, and while engaged in the same employment, would appear to be admissible to characterize the employment of the plaintiff, and would illustrate the manner in which the alleged fraud upon the defendant might have been accomplished, the feasibility of it, and would tend to corroborate the testimony of the defendant. While the evidence is not definite, we think it may also be fairly concluded from the proof that Cope was a defaulter to the bank before the discount of the note in contest on August 24th; that he concealed his delinquency at first by cash items, then by this paper; that later he prepared the notes shown to Boswell and Chowning for the same purpose, and still later, as it became necessary, the notes of Hays and Slayden and of Allen and Griffith. In other words, he was a defaulter to the bank, and, as necessity arose, resorted to one expedient or another, from time to time, to cover his sins. The notes were not, therefore, distinct transactions, but were logically connected. A transaction may not be confined to what is done on one day or at one place. Immediateness is tested, not by closeness of time, but by logical relation. The fact that Cope was a defaulter for a large amount is competent as showing the motive for him to forge the note in contest. The fact that he forged Wisdom's name to other notes would show, at least, his capacity to imitate the signature. The note in contest was put into the bank by Cope. He stated that he then paid Wisdom the money on it. He alone, of all of the officials of the bank, had anything to do with this note and the books of the bank showed that the money was not paid out of the bank on that day. We have, then, this note traced to Cope. If Wisdom did not sign the note, Cope certainly did. Where a writing claimed to be forged is traced to a third person, it has been held competent to prove that this person had the capacity to imitate the signature of the supposed obligor, and that about the same time he had forged his name to other similar papers.. This is undoubtedly so where the other instruments Were executed in the same general transaction, in the same employment, and for the same purpose with the one in contest. We conclude, therefore, that there was no error in the admission of the evidence referred to. It is also insisted for appellant that the court erred in allowing Wisdom's pass book and check book to be shown to the jury, on the idea that books are never competent to prove a negative. The pass book was kept by appellant, and was competent to show that Wisdom was not credited with the $5,000 in his account with the bank. It is so unusual for business men to draw out of a bank $5,000 in money, and carry it off in their pockets, instead of doing the business by check, that the fact was competent to go before the jury for whatever it was worth. The other book was admittedly in Wisdom's handwriting; it threw some light on his methods of doing business, and was, perhaps, competent for this purpose; but, in any view of the case, appellant was not prejudiced by the introduction of this evidence, for the proof introduced on the trial showed beyond doubt that the money in contest could not be expected to be found on this book, and therefore the fact that there was no such entry on it could not have prejudiced appellant. Appellees had the signature in contest and two other signatures of the testator, one at the foot of a check, and one on the back of a note, both clearly genuine, enlarged and reproduced by photography. These photographs were exhibited to the jury after proof by the photographers of their accuracy. Appellant complains of the admissions of the photographs. But they were only a more enduring form of exhibiting the signatures to the jury as under a magnifying glass. The court instructed the jury that they should find for the bank if the testator signed and delivered to it the note. He also instructed them that, although the testator signed and delivered the note to the bank, yet if he did not receive from it, by himself or order, or for his use, the proceeds of the note, they should find against appellant. Complaint is made of the latter instruction; but appellant had pleaded a particular consideration for the note, and the court properly limited the instruction to the issue as formed by the pleadings. On the whole record, we see no error prejudicial to the substantial rights of the appellant, and the judgment complained of is therefore affirmed.
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